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IN THE 


United States Court of Appeals 

for the District of Columbia 


January Term, 1945 


No. 8863 


RAY M. STEWART, Appellant 
vs. 

DR. WINFRED OVERHOLSER, Superintendent 
St. Elizabeths Hospital, Appellee 


APPEAL FROM THE DISTRICT COURT OF THE UNITED STATES 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLANT. 


Jurisdictional Statement. 

This is an appeal by petitioner below from an order and 
final judgment entered by the District Court of the United 
States for the District of Columbia on August 8, 1944, dis¬ 
missing a petition for writ of habeas corpus. (R. 5.) Notice 
of appeal was filed August 15,1944. (R. 8.) 

The District Court had jurisdiction to issue a writ of 
habeas corpus by virtue of Title 11, Sec. 315, District of 
Columbia Code, 1940, and 28 U. S. C., Secs. 451-461. 
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Jurisdiction of this Court is derived from Title 17, Sec. 
101, District of Columbia Code, 1040, and 28 TJ. S. C., Sec. 
463(b). 


Statement of the Case. 

On August 8,1044, the appellant filed in propria persona 
a petition below for a writ of habeas corpus, alleging, among 
other things, that “he is restrained of his liberty through 
confinement in St. Elizabeths Hospital”; that “the alleged 
cause of his restraint is 'non compos mentis’ and that said 
restraint is made and effected by the above-named respond¬ 
ent who is Superintendent of the said St. Elizabeths Hos¬ 
pital.” (R. 1.) The petition further alleges that “he (the 
petitioner) is not now * * # of unsound mind” and “denies 
that he is of unsound mind and avers that he is fully compe¬ 
tent to distinguish between right and wrong * * (R. 2, 

3.) It is also alleged that “he was committed without be¬ 
ing given benefit of legal counsel and advice and that he is 
unlawfully and unjustly restrained of his liberty.” (R. 3.) 

On August 8, 1944, the same day the petition was re¬ 
ceived by the Court, an order was entered by Mr. Justice 
McGuire directing that “the petition be filed without pre¬ 
payment of costs,” and, without any reasons being given 
therefor, it was “further ordered that the petition be and 
the same is hereby dismissed.” (R. 5.) 

In fairness to the Court counsel for appellant desires to 
state that the records of the District Court of the United 
States for the District of Columbia show, among other 
things, the following: 

The appellant, in Lunacy Proceedings 14382 in the Dis¬ 
trict Court of the United States for the District of Colum¬ 
bia, was adjudicated after a hearing before a jury to be of 
unsound mind. The verdict was rendered on June 17, 1932. 
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Prior to that, on May 27, 1932, George Rose, a member of 
the Bar of the District Court, had entered his appearance 
for appellant. In April 1937 the appellant filed a petition 
alleging, among other things, that he was of sound mind. 
In this proceeding one Mary Sabra Hunt appeared as at¬ 
torney for the appellant. After hearing, the Court, on 
April 14, 1937, dismissed the petition and remanded the 
appellant to St. Elizabeths Hospital. On June 7,1939, an¬ 
other petition was filed (No. 2089) in which appellant al¬ 
leged, among other things, that he was of sound mind. In 
January, 1944, the appellant filed another petition, alleg¬ 
ing, among other tilings, that he was of sound mind. A 
writ of habeas corpus issued, the matter was referred to the 
Commission on Mental Health and an attorney was appoint¬ 
ed to represent the appellant. After hearing, the appellant 
was again remanded to the hospital by order of Justice 
Goldsborough, dated April 18, 1944. The return and an¬ 
swer in that case recited, among other things, that Justice 
Laws had denied a writ on the petition of appellant in 
Habeas Corpus No. 2089. On June 21,1944, appellant sub¬ 
mitted another petition. Justice Morris refused filing. 

The Court below in allowing the appeal in the case at bar 
“without payment of costs” did so by noting that the ap¬ 
peal was allowed “to raise question of alleged denial of 
counsel at lunacy inquiry.” (R. 8.) 

On February 16, 1945, this Court entered an order ap¬ 
pointing present counsel to represent appellant, after per¬ 
mitting the withdrawal of previous counsel. 

Statement of Points. 

1. The Court below erred in denying the petition and in 
failing (a) to issue a writ of habeas corpus forthwith, or 
(b) to issue forthwith a rule to show cause why a writ 
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should not be granted, or (c) to require petitioner to amend 
his petition. 

2. The Court below erred in failing to file findings of 
fact and conclusions of law. 

Summary of Argument. 

1. The petition in this case stated sufficient facts to make 
it error for the trial judge to dismiss it summarily. Under 
the doctrine of the Rosier case 1 it is sufficient on its face to 
justify the Court in issuing a rule to show cause why the 
writ should not be granted. Because of this Court’s recent 
redefinition of the law in Dorsey v. Gill 2 the cause should 
now be remanded to the District Court in order that ap¬ 
pellant may amend his petition by setting forth further data 
regarding prior relevant proceedings. The allegations of 
the petition in which appellant alleges that he had been 
committed “without being given benefit of legal counsel and 
advice” do not appear ever to have been raised before in 
previous petitions filed by this appellant, and if further 
factual basis is given for these allegations they may war¬ 
rant a hearing on the merits. 

2. In the absence of findings of fact and conclusions of 
law this Court cannot determine what motivated the Dis¬ 
trict Court in denying the petition, and the cause should be 
remanded to the District Court for findings of fact and 
conclusions of law. 

*76 U. S. App. D. C. 214. 

* Decided February 26, 1945.U. S. App. D. C. 
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ARGUMENT. 

t 

Because of redefinition of the applicable law since this 
petition was filed, the judgment dismissing appellant’s pe¬ 
tition should be reversed and appellant given leave to 
amend his petition. 

While the petition in this case clearly met the require¬ 
ments of the opinion of Judge Stephens in Ex Parte Rosier, 
76 U. S. App. D. C. 214, 222, admittedly it does not comply 
with the more detailed formal requirements suggested in 
the very recent case of Dorsey v. Gill, decided by this Court 

on February 26, 1945, (-U. S. App. D. C.). The 

petition does aver that appellant (1) “is restrained of his 
liberty”; (2) that “said restraint is made and effected by 
the • • * respondent who is superintendent of * • * St. Eliz¬ 
abeths Hospital”; (3) that appellant is “restrained of his 
liberty through confinement in St. Elizabeths Hospital”; 
(4) that appellant “is not now * * * of unsound mind.” In 
addition to these allegations appellant avers in his petition 
that “he was committed without being given benefit of legal 
counsel and advice, and that he is unlawfully and unjustly 
restrained of his liberty.” 

These allegations would have been clearly sufficient un¬ 
der the leading opinion in the Rosier case. Applying, how¬ 
ever, the standards of the Dorsey case, they may perhaps 
be considered as insufficient in that the petition contains 
no detailed recital of facts or references to the record in 
prior proceedings, nor cause for omission of the portions 
of the record. 

Under these circumstances appellant submits that it was 
error for the trial judge to dismiss the petition without 
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either (1) granting a hearing, or (2) requiring appellant 
to amend his petition to set up the detailed facts prescribed 
by this Court’s opinion in the Dorsey case. 

. The case of Schaff v. R. W. Claxton, Inc., _U. S. App. 

D. C.1,44 F. (2d) 532, is pertinent to this situation. 

The law applicable to appellant’s petition has been rede¬ 
fined and restated since the petition was filed. Justice 
requires that appellant, who had every right to believe 
that the petition as filed was sufficient to warrant a hear¬ 
ing under the doctrine of the Rosier case, should not now” be 
precluded from seeking to make his petition conform pro- 
cedurally to the more stringent requirements laid down by 
this Court in the Dorsey case. 

The need to grant appellant leave to amend his petition 
in the interest of justice is particularly evident in the light 
of appellant’s allegations that he was committed * ‘without 
being given benefit of legal counsel and advice.” If ap¬ 
pellant and his counsel were denied the opportunity to con¬ 
fer in the preparation of appellant’s defense to the original 
co mm itment proceedings, this would be deprivation of his 
constitutional rights. (Avery v. Alabama, 308 U. S. 444, 84 
L. Ed. 777.) Nor would the mere fact that District Court 
records indicate that counsel appeared of record for the 
petitioner in his original lunacy proceedings prevent an in¬ 
quiry into the “effectiveness” of petitioner’s representa¬ 
tion by such counsel, although appellant may be held to 
strict proof of the ineffectiveness of such representation. 

See: Diggs v. Welch, -U. S. App. D. C. 9 

decided February 26,1945. 

The detailed facts forming a basis for appellant’s allega¬ 
tions respecting the denial to him of legal counsel and ad¬ 
vice can be set out in an amended petition, and following 
such amendment the Court will then be in a position to de¬ 
termine whether or not the petition states facts sufficient 
to warrant a hearing on the allegations. 
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EL 

The District Court should have made findings of fact 
and conclusions of law. 

It is impossible, in the absence of findings of fact and con¬ 
clusions of law, to determine what motivated the Court in 
denying the petition. There is nothing to indicate wheth¬ 
er the Court’s action was due to judicial notice of prior 
proceedings, and the exercise of its discretion based on such 
notice, or whether the dismissal of the petition was based 
on other grounds. 

Rule 52(a) of the Federal Rules of Civil Procedure pro¬ 
vides in substance that in all actions tried upon the facts 
without a jury, the Court shall find the facts and state sepa¬ 
rately its conclusions of law. Perhaps, strictly speaking, 
this rule is not applicable to habeas corpus proceedings (see 
Rule 81(a)(2) FRCP) yet the need for findings of fact is 
especially evident in a case such as this where the action 
of the District Court in refusing to hear the case on the 
merits may have been based on its judicial notice of the rec¬ 
ords in other habeas corpus proceedings previously filed 
by the same petitioner. In refusing to hear the petition on 
its merits the District Judge may have sought to exercise 
his discretion “on the merits” by consideration of facts 
dehors the record in these proceedings, even though such 
facts may be part of the record in a broader sense. 1 It is 
especially important that this Court be given the basis for 
the District Court’s conclusion in cases where the doctrine 
of judicial notice is invoked. 

m. 

The District Judge cannot limit the grounds to be urged 
by appellant on this appeal. 

The District Judge entered an order allowing this appeal 
* 4 without payment of costs, to raise question of alleged de- 


1 Dorsey v. Gill, supra. 
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nial of counsel at lunacy inquiry.’’ The order allowing 
the appeal does not specifically limit appellant to the one 
ground mentioned, although it may be urged that by impli¬ 
cation appellant is so limited. The action of the District 
Court was taken pursuant to Act of Congress of July 20, 
1802, as amended, Title 28, U. S. C. Sec. 832, under which 
statute a citizen upon order of court is entitled to * 4 prose¬ 
cute * # # to conclusion any suit or action, * * * or appeal to 
the Circuit Court of Appeals, * * * including all appellate 
proceedings, unless the trial court shall certify that in the 
opinion of the Court such appeal or writ of error is not 
taken in good faith, without being required to prepay fees 
or costs # # V’ There is nothing in this section giving to 
the District Court the right to limit the questions which may 
be raised on appeal, and it is submitted that appellant’s 
rights in this regard are governed by Title 17, Sec. 101 of 
the District of Columbia Code (1940). 

Conclusion. 

For the foregoing reasons it is respectfully submitted 
that the order of the District Court dismissing the petition 
for habeas corpus should be reversed and that petitioner 
should be granted leave to amend his petition in the District 
Court. 


EDMUND D. CAMPBELL, 
Southern Building, 
Washington, D. C., 

Attorney for Appellant. 


Copy received this 
22nd day of March, 1945. 
Charles B. Murray, 
Asst. TJ. S. Atty. 
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APPENDIX. 

Case No. 8863. 

1 In the Matter of Habeas Corpus for Petitioner. 

(H. C. 2747. Filed Aug. 8, 1944.) 

I. 

Comes now your petitioner as named, supra, and who re¬ 
spectfully shows unto the Court that he is restrained of his 
liberty through confinement in St. Elizabeths Hospital and 
that to the best of petitioner’s knowledge and belief, the al¬ 
leged cause of his restraint is “Non compos mentis and 
that said restraint is made and effected by the above named 
respondent who is Superintendent of the said St. Eliza¬ 
beths Hospital. 

H. 

Petitioner does not question the lawful right of the Dis¬ 
trict officials to commit mentally incompetent persons to 
the above named institution when such persons are ap¬ 
prehended within the District of Columbia, nor does he join 
issue with their right to temporarily commit non-residents 
of the District of Columbia pending the determination of 
their proper legal domicile and their return thereto. 

2 HI. 

Your petitioner contends, however, that he is not 
subject to the provisions set forth in paragraph 2 of this 
petition and for the following reasons, to-wit: (a) He is not 
now and was not at the time of apprehension of unsound 
mind, (b) He was and is a citizen of Baltimore County, 
Md., and his legal domicile was and still remains in said 
State and County, and petitioner should therefore in ac¬ 
cordance with the Statutes be returned to the jurisdiction 
of the State of his domicile. 
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IV. 


Petitioner alleges and is prepared to show to the Court 
that his alleged lunacy was charged by persons who stood 
to profit and indeed did profit to the extent of gaining pos¬ 
session of a cash legacy and other things left and bequeath¬ 
ed to him by his mother. 


V. 


It is stated to the Court and will be shown that two per¬ 
sons swore to the complaint alleging his insanity and that 
each of them had been guilty of frequent acts of moral 
turpitude and that one was an exconvict who served five 
years for murder and because of these facts and the facts 
set forth in paragraph 4, supra, they would not and indeed 
did not have either compunction or scruples about falsely 
swearing against this petitioner in order to profit there¬ 
by. 

3 VL 

Moreover your petitioner will show unto the Court 
that at the trial and commitment, the petitioner was alleged 
to have committed, previously, the crime of rape in 1905 
and to have served five (5) years for said rape conviction 
but petitioner now has and will show to the Court a certi¬ 
fied copy of his birth certificate and which shows that in 
1905 your petitioner was a mere child aged only ten (10) 
years and thus could not have been guilty of rape. 

vn. 

Your petitioner avers that largely because of the accu¬ 
sation set forth in paragraph 6, supra, and which the Dis¬ 
trict Attorney now admits was and is a false accusation as 
to petitioner, he was found guilty of insanity. 
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vm. 

Petitioner denies that he is of unsound mind and avers 
that he is fully competent to distinguish between right and 
wrong at all times and should therefore be released or in the 
alternative returned to the State of his domicile and which 
is the State of Maryland. 


IX. 


Petitioner further avers that he was committed without 
being given benefit of legal counsel and advice and that he 
is unlawfully ^and unjustly restrained of his liberty. 

4 X. 

Wherefore petitioner prays the Court for enlarge¬ 
ment to the end that he be released or in the alternative re¬ 
turned to the State of his domicile. 

(Signed) BAY M. STEWA1RT, 
Petitioner . 

Subscribed and sworn to before me 
this 3rd day of August A. D. 1944, 
at Washington, D. C. 

Frank Ferris, 

Notary Public, D. C. 


5 Order Authorizing Filing, Etc. 

(Filed Aug. 8,1944.) 

Upon consideration of the affidavit of poverty and the 
accompanying petition for a writ of habeas corpus* it is by 
the Court this 8th day of August, 1944, 


ORDERED that the petition be filed without prepayment 
of costs. 

IT IS FURTHER ORDERED that the petition be and 
the same is hereby dismissed. 

(Signed) MATTHEW F. McGUIRE, 
Justice. 


6 A Motion for Specific Action. 

(Filed August 15,1944.) 

August 12, 1944. 

Hon. James W. Morris, 

Associate Justice U. S. District Court, 

Washington, D. C. 

Your Honor: 

During the habeas corpus proceedings held in Motions 
Court on April 5,1944, you directed my counsel Mr. Hubert 
O. King, Investment Building, Washington, D. C., to see 
that the records in the District Attorney’s office were ad¬ 
justed to conform with the facts that I had just proven, 
namely, that my name was Ray M. Stewart and not Ray¬ 
mond M. Stewart. 

As far as I can ascertain he has not done so. The Clerk 
of the Court, Mr. Charles E. Stewart still addresses me 
incorrectly. 

Here are the facts of the matter: 

One Raymond M. Stewart was convicted of rape in 1905. 

» 

One Ray M. Stewart was convicted of assault with intent 
to kill in January 1914. 
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Some file clerk in the D. A.’s office filed these papers to¬ 
gether, believing them to refer to one and the same person. 
He was wrong and his error has already caused me nearly 
15 years false imprisonment. 

Here are several differences he overlooked: 

There is a difference in the name, age and color. 

Raymond M. Stewart is a Negro and much older. 

Ray M. Stewart is white and was born July 10, 1804, as 
the certified copy of my birth certificate proved. As the 
law touching this charge reads: “No male person under 
14 years of age shall be accused of rape”, it’s absurd, fool¬ 
ish, and ridiculous to say a boy ten (for I was 10 the first 
half of 1905 and 11 the second half) should be accused there¬ 
of. 

Should you or anyone else need or desire further sub¬ 
stantiation, you may remember my sister-in-law, Mrs. 
Thomas F. Murray, 2007 Nichols Avenue, S. E., swore my 
name was Ray and not Raymond. 

A glance at the fingerprint records or the Bertillon rec¬ 
ords, showing height, weight, color of hair and eyes, etc., 
would eliminate anyone’s doubt. Such records are 
7 extant and can be obtained upon request from the 
prison authorities. 

This is a Motion For Specific Action. 

I am sending a copy to the District Attorney’s Office but 
am relying upon your Honor to see that a copy or the nec¬ 
essary instructions reach the personnel of your office. 

Sincerely, 


RAY M. STEWART. 
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Notice of Appeal. 

(Filed Aug. 15,1944.) 

8 In re: H. C. 2747—Stewart vs. Overholser 

Notice is hereby given that Bay M. Stewart, petitioner 
above named, hereby appeals to the United States Court 
of Appeals for the District of Columbia, from the order 
dismissing the above named action on August 9, 1944. 

This notice is given in accordance with Rule 73 (b) and 
form #27 of R. F. C. P. 


RAY M. STEWART, 
Appealing on his own 'behalf. 

Let appeal be made without payment of costs, to raise 
question of alleged denial of counsel at lunacy inquiry. 


MoG-TJIRE, *7. 
8/15/44 
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RAY M. ST5T7TART, 
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In The 


UNITED STATSS COURT OP APPEALS 
TOR THE DISTRICT OF COLUMBIA 

April Term 1944 

No. 8863 

RAY M. STE7ART, 

Appellant 

vs. 

DR. ’'.'IllFRED OVHRHOLSER, Superintendent 
St. Elizabeth’s Hospital, 

Appellee 

APPEAL FRON THE DISTRICT COURT OF THE UNITED STATES 
_ FOR THE DISTRICT OF COLUNBIA _ 

BRIEF FOR APPELLANT 
Jurisdictional Statement 

This is an appeal b -,r petitioner below from the order and final judg¬ 
ment entered by the District Court of the United States for the District of 
Columbia on August 8, 1944, dismissing the petition for a writ of habeas 
corpus. (R. 5) Notice of appeal was filed August 15, 1944. (R. 8) 

I 

The District Court had jurisdiction to issue a writ of habeas corpus 
by virtue of Sec. 315, Title 11, District of Columbia Code, 1940, and Secs. 
451-461, U.S.C., Title 20. 

Jurisdiction of this Court is derived from Sec. 101, Title 17, District 
of Columbia Code, 1940, and Sec. 463 (b), U.S.C. Title 28* 

STATE! TSNT OF THE CASS 

On August 8, 1S44, the appellant filed in propria persona a petition 
below for a writ of habeas corpus, alleging, among other things, that "he 
is restrained of his liberty through confinement in St. Elizabeths Hospitalj 11 
that "the alleged cause of his restraint is 'non compos mentis' and that said 
restraint is made and effected by the above-named respondent who is Superin¬ 
tendent of the said St. Elizabeths Hospital." (r, l) The petition further 
alleges that "he (the petitioner) is not nov/ * * * of unsound mind" and 


* * *denied that ho is of unsound mind and avers that ho is fully competent 
to distinguish between right and wrong * * (R. 2,3) It is also alleged 

that he was committed without being given benefit of legal counsel and ad¬ 
vice and that ho is unlawfully and unjustly restrained of his liberty*" (R*3) 

On August 8, 1844, the same day the petition \ms received by the Court, 
an order was entered by l.r• Justice McGuiro authorizing "the potition bo 
filed without prepayment of costs," and, without any reasons being given 
therefor, it v/as "further ordered that tho potition bo and the same is hereby 
dismissed." (R. 5) 

On August 12, 1944, tho appellant addressed a letter to J'r. Justice 
Morris of the District Ctourt, which indicates that it was received by the 
Clerk of tho District Court on August 14, 1944. (a. 6) This letter does 

not relate to the present proceeding, so apparently by motion to enlarge the 
record, or otherwise, tho letter v/as filed in this case on August 15, 1944, 
tho same day tho appeal was noted. The letter reflects that a previous 
habeas corpus proceeding v/as held on April 5, 1944, or four months boforo tho 
filing of tho present petition. Jlov/ovor, there is nothing in the record here 
to indicate that issues involved in that proceeding v/oro either different 
from or identical to thoso in tho present caso. 

The Court bolow in allowing tho appeal "without payment of costs" did 
so by noting that the appeal v/as nllov/od "to raise question of allogod denial 
ole counsol at lunacy inquiry." (R. 8) 

On December 27, 1944, this Court onteroa an ordor appointing present 
counsel to roprosont appellant, c-ftor pormitting tho withdrawal on account 
of illness of counsol, who had previously boon appointed by this Court. 

STAT3MB1 T T OF POIKTS 

1. Tho Court belov; orrod in donning the potition and in failing (a) to 
issuo a writ of habeas corpus forthwith or (b) to issuo forthwith a rule to 
shov/ causo why a writ should not bo granted. 

2. The Court bclov/ orrod in failing to file findings of fact and con¬ 
clusions of law. 

SUMMARY OF iJIGUHIKT 

1. '■.hero petitioner alleges illegality of detention, tho Court cannot 
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summarily refuse to issuo a writ or a rule to show cause. 

2. Tho Court in denying a potition for a writ of habeas corpus should 
make findings of fact and conclusions of lav/, bocauso such action will tond 


to reduce tho numbor of appoals and, where an appeal is tolcon, to expedito 
tho samo* 

TK3 PETITION SECT'S PROB ABLE CAUSE AND IT, THEREFORE, 

BECASffi T. t S DUTY OF THE COURT TO ISSUE'ffi'a WRIT OR a 
RULE TO sna" CAUSE .-*“- 

I 

This cc.so is not unlike that of Ex Parte Rosier , 76 U. 3, App. D. C. 

214, 133 F. (2d) 316. 

Rosior had a hearing on a writ of habeas corpus July 1, 1940, and vms 
remanded to the hospital. Throe and ono-half months later, October 15,. 1940, 
he again petitioned tho Court for a writ, tho petition boing doniod as woll 
as tho filing thereof. l!o reasons wore given for tho action taken. Dut, as 
an afterthought, subsequent to Rosior*s notation of appeal, tho Court filed 
a memorandum giving tho reasons for the action taken. 

In the instant caso, tho record before this Court is not as complete 
as in the Rosior caso, notwithstanding that somoono on behalf of the appelloo 
ondoavorod to enlarge tho record in some manner by including a lottor, un¬ 
related to this caso, written by appellant to a judge other than the one, 
who actod on tho petition heroin. However, tho lottor does disclose this 
much that four months prior to tho filing of tho petition in this case, a 
habeas corpus proceeding vms hold. But, as in tho Rosier caso, tho petition 
was doniod, the only difference being that in this caso tho Court permitted 
it to bo filed and simultaneously ruled on the merits thereof without 
ascribing any reasons. Then, as in the Rosier oaso, after tho appeal had 
been noted, tho Court addod that -cho appeal was allowed to raise a question 
of donial of counsel in the lunacy inquiry. 

Kanifostly, the Court below', in summarily donying tho ’ petition over¬ 
looked the opinion of tho Supreme Court in talker v. Johnston , 312 U. $. 275, 
as woll as \/hat this Court said in Ex Parte Rosier, supra . 

This Court stated in Ex Parte Rosier, supra* 

“A petition sooking the -writ must, although it need not 
bo phrasod in nicely formal terms, contain allegations to tho 
effect that (1) tho petition er is imprisonod or othorwiso re- 
. strained of his liberty , and allegations showing (2) in whoso 
custody ho is dotainod and the (3) place of imprisonment and tho 
(4) illeraliby of tho restraint . u (Underscoring and numorals 
suppliod; 

Iho petition in this case moots every one of those requirements. The 
following is quotod therefrom* 

"lie is restrained of his liberty * * *», 


1 . 




2. "* * * that said restraint is made and effected by the above-naned 
respondent who is Superintendent of the said St. Elizabeths Hospital#” 

3. "* * * restrained of his liberty through confinement in St, Elizabeths 
Hospital * * *.*' 


4* n He is not now * * * of unsound mind,*' 


As to item four above, viz, illegality of restraint, this Court in the 
'osier Case said, "It (the petition) asserted illegality of restraint by 

alleging that appellant was at the time of the filing of the petition of sound 
mind#" 

This Court reiterated the proposition established in Walker v. Johnston , 
supra, v/hen it asserted that "* * * unless it appears from the petition it¬ 
self that the petitioner is not entitled thereto, either the writ must forth- 
v/ith issue * * * or a rule to show cause why the writ should not be granted 
must forthwith issue, and this oven if the allegations of the petition are 
upon their face improbable and unbelievable r ." 


The petition doos not shovr that appellant v/as not entitled to a writ, 
but on the contrary shows probable cause according to the requirements, to 
'which reference has heretofore been made. In the Rosier case, this Court 
deolaredj 

"tipon probable cause being shown a writ of habeas corpus 
cannot be denied to tho applicant therefor since it becomes a 

constitutional right, and since its granting is made an imperative 
duty by statute. * * * 

"By probable cause is therefore meant no noro or loss than 
the statement of a cause of action, i. o#,the allegation of facts 
v/hich if true entitle the petitioner to his release. * * * In 
short, it should show on its faco, upon tho assumption of the 
truth of tho facts alleged, as if boing tested on demurer, that 
the petitioner is entitled to dischargo from the imprisonment 
or restraint described. But if the petition does state such 
facts thon the writ must issue * * 

Tho Court below, thoroforo, orrod in denying tho petition# 

THE COUTIT SHOULD HAVE HADE FINDINGS OF FACT AND 
CONCLUSIONS OF LA',7 . -* 

It is difficult, in tho absence of findings of fact and conclusions of 
law, to dotermino what motivated tho Court in denying the potition. While 


tho rulo of res judicata, doos not apply to haboas corpus procoodings, tho 
Court may have examined the record in the prior procoeding in making its 
determinations as to the sufficiency of the allegations. "Tho fact that tho 


sano issues have boon docidod in a former proceeding may, and sometimes 
should, as a matter of judicial discrotion, bo given controlling weight." 
( Rookard v. Huff , decided Do comber 4, 1944). However, tho record hero is 
silont as to whothor or not this was done. In any ovont, such action, on tho 
v part 0 f the Court would not bo docisivo horo, ovon though tho issues wore 
tho same. Assuming, arguondo, that thoy woro tho same, reference is again 
made to the Rosier Caso, wherein, tho following is found* 

"It is true that thoro is a prosumption that insanity 
onco adjudicated continues, (citation) But that is but a 
rcbuttablo prosumption of fact and the appellant had a' 
right to moot that presumption by showing, if ho could 
that during the period of approximately three and Ono-half 
months which had elapsed (in this caso four months, assuming 
tho issues wore the same) since his remand to custody on 
July 1, 1940, ho had regained his mental health." 

Rule 52 (a) of tho F.R.C.P. provides in substanco that in all actions 
tried upon the facts without a jury, tho Court shall find tho facts and stato 

i 

separately its conclusions of law. 

It might bo urgod that t;.oro was no trial upon the facts horo. But, 
again advorting to tho Rosier Caso, this Court hold "that tho trial court in 
denying tho writ did give consideration to that assertion (referring to 
allegations in the petition and certain matters off tho record) is made 
oloar by tho memorandum oninion." This so-callod mimorandum opinion was 
placod upon tho record after tho anpoal had boon noed. In tho instant case, 
while no reasons wore given for donying tho petition, nevertheless, in order 

V 

to make such determination tho Court, of nocossity,,had to form a judgment 
from certain matters admitted to bo facts, either from tho allegation of tho 
petition or from the petition and othor matters not appearing of rocord. 
Thorofore, the appellant and this Court are entitled to know tho roasons for 
the action taken. This is particularly of imaortanco whore tho appellant 
appeared bolow without counsol. This Court in tho Rosior Caso stated? "It 
would bo monstrous to concludo that trial courts could * * * forbid thorn 
appeals by tho mcro dovico of donying thorn leave to filo thoir potitions." 

It is equally monstrous to dony thoir petitions without roason. Truo it is 
that tho rule says that "requests for findings aro not nocossary for purposes 
of review." However, this Court should not bo burdonod with unnecessary 
apooals. This Court, as well as tho appellant, is ontitlod to know why tho 


notition was doniod. 


-o- 


Tho Court below in allowing the appeal noted that it was "to rr.isc 
Question of alleged denial of counsel at lunacy inquiry* n To begin with, 
the Court below cannot lir.it the questions which may be raised on appeal. 
Beside this, though, the Court below had before it £ matter involving a 
question of fact, the affirmative or negative of which constitutes a question 
of law. This Court cannot determine a question of lavr, unless and until 
the question, as a matter of fact, is determined bclov;* There is nothing 
before this Court to indicate the reasons for the ruling of the Court below 
on this question. It is not known whether the appellant was or was not denied 
counsel in the lunacy inquiry and, if ho was, *.vhcther or not such denial con¬ 
stitutes a question of lav/ to be passed upon by this court* 

This is an added reason why the Court below should have granted the 
petition* To quote this Court again in the Rosier Case, "The necessity for 
hearing under the law of tho land cannot be escaped." 

CONCLUSION 

In conclusion, it is urged that becauso this case comes squarely within 
tho ruling of this Court in In Re Rosier , supra , tho order below should be 
reversed. 

Respectfully submitted, 

ALLEN J. KROUSE 

520 Investment Building, 

Tashington, D. C., 

Attorney for Appellant. 


Charles E. Stewart, Clerk 


In The 

UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


RAY H. STEWART, ) 

) 

Petitioner ) 

) 

vs. ) H.C. 2747 

) 

DR. WIKFRED OVERFIOLSER, Superintendent ) 

St. Eli2aboths Hospital, ) 

) 

Respondent. ) 


IN THE LATTER OF HABEAS CORPUS FOR PETITIONER 

I 

Comos now your petition as named, supra, and who rospectfully shows unto 
the Court that he is restrained of his liberty through confinement in St# 
Elizabeths Hospital and that to tho bost of petitioner's knowlodgo and boliof, 
tho alleged cause of his rostraint is "Non compos mentis", and that said ro- 
straint is made and of foe tod by tho above named respondent who is Superin¬ 
tendent of tho said St. Elizabeths Hospital. 

| 

II 

Petitioner does not question tho lawful right of the District officials 
to commit montally incompetent persons to the abovo named institution when 
such persons aro approhondod within tho Distriot of Columbia, nor doos ho 
join issue with thoir right to temporarily commit non-rosidents of tho 
District of Columbia ponding tho determination of thoir proper legal domicile 
and their return thereto# 

III 

Your petitioner contends, howover, that he is not subject to tho pro¬ 
visions sot forth in paragraph 2 of this petition end for tho following 
reasons to wit* (a) Ho is not now and was not at tho time of approhonsion of 
unsound mind, (b) He was and is a citizen of Baltimore County, Md. end his 
legal domicile was and still remains in said State and County, and potitioner 
should therefore in accordance with the Statutes bo returned to tho juris¬ 
diction of tho State of his domicile. 



XV 


Petitioner alleges and is prepared to shov? to tho Court that his allcgod 
lunacy vas charged by persons who stood to orofit r.nd indeed did profit to 
the oxtont of gaining possession of c. cash logacy find other things left and 
boquonthod to him by his mother* 

V 

It is stated to tho Court and will bo shown that two oersons swore to 
the complaint alleging his insanity and that each of them had boon guilty of 
frequent acts of moral turpitudo and that one was an exconvict who sorvod 
five years for murder and because of thoso facts and tho facts sot forth in 
paragraph 4, supra, thoy would not and indeed did not have cither compunction 
or scruples about falsely swearing against this petitioner in ordor to nrofit 
the roby* 

VI 

Koroovor your petitioner v/ill shov unto tho Court that at the trial and 
commitment, the petitioner was alleged to have committed, previously, the 
crime of rape in 1905 and to have served five (5) years for said rapo con¬ 
viction but petitioner nov has and v/ill shov/ to tho Court a certified copy of 
his birth certificate and which shows that in 1905 your petitioner was a mcro 
child aged only ten (5) years and thus could not have boon guilty of rape* 

VII 

Your petitioner avers that largely bocc.uso of the accusation sot forth 
in paragraph 6, supra, and v/hich tho District Attorney no*./ admits was and is 
a falso accusation as to potitionor, ho was found guilty of insanity* 

VIII 

Petitioner denies that ho is of unsound mind and avors that he is fully 
compotont to distinguish botuoon right and wrong at all times and should 
therefore bo released or in tho alternative returned to tho State of his 
domicile and which is the State of Maryland* 

IX 

Potitionor further avors that he was committed -without boing given benefit 
of logal counsol and advice and that ho is unlaw/fully and unjustly rostrainod 
of his liberty* 


be 


’Therefore 
released or 


petitioner prays the Court for enlargement tc the end that he 

in the alternative returned tc the State of his domicile. 

(Signed) Ray H. Stov/art 
Petitioner 


Subscribed and sworn to before me this 3rd day of August A.D. 1944, at 
Washington, D. C. 

Frank Ferris 
I’otr.ry Public, D. C. 


ITy commission expires Ju^Ly 14, 1945 


Filed Aug* 8, 1S44 
Charles E* otev/art, Clerk 

IK 
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IT HIE DISTRICT COURT 0? TE3 UI'ITED STATES 
FOP. EG DISTRICT OF COLUMBIA 


RAIS'DIT) 1:. STETART, 


Petitioner 


vs 


DR. "'IHFRED OVEHHOLSER, Supt*, 
St. Elizabeths Hospital 

Respondent 


\ 

/ 

) 

) 

) 


\ 

J 

\ 

) 

) 

) 


Habeas Corpus He. 2747 


ORDER AUTHORIZING FILIiTG, ETC . 

Upon consideration of the affidavit of poverty and the accompanying 
petition for a v/rit of habeas corpus, it is b; - the Court this Sth day of 
August, 1944, 

ORDERED that the petition be filed without prepayment of costs* 

IT IS FURTHER ORDERED that the petition be and the sane is hereby dis¬ 
missed. 


I'ATiHET F. KcGUIRE 
Justice 


(Signed) 


Filed August 15, 1944 
Charles E. Stewart, Clerk 

Received Aug* 14, 1944 
Chtxrlos E. Stewart, Clerk* 


August 12, 1944 


Hon* James T7. Morris, 

Associate Justice U* o* District Court 
’Yashington, D. C. 

A Hotion for Specific Action 

Your Honor* 

During the habeas corpus proceedings hold in notions Court on April 
5, 1944, you directed my counsel Kr. TIubort G. Xing, Investment Building, 
’Washington, D. C., to see that the records in the District Attorney’s offico 
wore adjustod to conform with the facts that I had just proven, namely, that 
my name was Ray M* Stewart and not Raymond i:* Stewart. 

As far as I can ascertain ho has not done so. The Clerk of the Court, 
Hr* Charles E. Stewart still addresses mo incorrectly. 

Here are the facts of the mattor: 

Ono Raymond K* Stewart was convicted of rapo in 1905* 

Ono Ray M* Stov/art v/as convicted of assault with intent to kill in 
January 1914. 

Somo file clerk in tho D.A.’s office filed those papers togethor, be- 
lioving thorn to rofor to one and the so.mo person. Ho was wrong and his error 
has already caused me nearly 15 years falso imprisonment. 

Here nro sovornl difforonoos ho overlooked* 

Thoro is a difforcnco in the name, ago and color. 

Ra^onond K. Stov/art is a llogro and much older. 

Ray I‘. Stov/art is v/hito and was bom July 10, 1094, as tho cortifiod 

copy of my birth certificate proved. As the law touching this chargo roadst 

"No malo person under 14 years of age shall bo accused of rapo", it's absurd, 

foolish, and ridiculous to say a boy ton (for I was 10 the first half of 1905 

and 11 tho socond half) should bo accusoa thereof. 

Should you or anyone olso need or dosire farther substantiation, you 

may remember my sister-in-law, Mrs. Thomas F. Murray, 2007 Kichols Avonuo, 

« 

S. E., swore my name v/r.s Ray and not Raymond. 

A glanco at the fingerprint rocords or tho Bortillon records, showing 
height, weight, color of hair and oyos, etc., would olittinato anyone’s doubt. 
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Such records are extant and can bo obtained upon request from the prison 
authorities. 

!Ihis is a Notion For Specific Action. 

I am sending a copy to the District Attorney’s Office but am relying 
upon Your Honor to see that a copy or the necessary instructions roach the 
personnel of your office. 

Sincerely, 

RAY It. STET7ART. 


Filed Aug. 15, 1944 
Charles 2. Stewart, Clerk 


IF T.T2 DISTRICT COURT OF TH3 TUT I TDD STATUS 


rOR TFG DISTRICT OF COLU13IA 


In re? H. C. 2747 — Stevrart vs* Overholser 

i 

ITotice is hereby given that Ray H* Stewart, petitioner above named, 
hereby appeals to the United otates Court of i%p~»eals for the District of 
Columbia, from the order dismissing the ( above named action on August 9, 1944* 
This notice is given in accordarce with Rule 73 (b) and form $27 of 

R.F.C.P* 

Ray l. Stewart 
Appealing on his own behalf 


Let appeal be made without payment of costs, to raise question of alleged 
denial of counsel at lunacy inquiry. 


KcGuire, J* 
8 / 15/44 
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iHntteb States Court of Appeals 

DISTRICT OF COLUMBIA 


January Term, 1945 


No. S863 

Ray M. Stewart, appellant 

v. 

Dr. Winfred Overholser, Superintendent of St. Eliza¬ 
beths Hospital, appellee 


APPEAL FROM THE DISTRICT COURT OF THE VS IT ED STATES FOR 
THE DISTRICT OF COLUMBIA 


EDWARD M. CURRAN, 

United States Attorney, 
CHARLES B. MURRAY, 

Assistant United States Attorney, 

Attorneys for Appellee. 
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fHnfteb states Court ot Appeals 

DISTRICT OP COLUMBIA 

January Term, 1945 


No. 8863 

Ray M. Stewart, appellant 

v. 

Dr. Winfred Overholser, Superintendent of St. Eliza¬ 
beths Hospital, appellee 


APPEAL FROM THE DISTRICT COURT OF THE UNITED STATES FOR 
THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEE 
COUNTER-STATEMENT OF THE CASE 

This appeal is taken from the action of the lower court in 
refusing to issue a writ of habeas corpus as prayed in the peti¬ 
tion. Appellant was originally committed to St. Elizabeths 
Hospital in a lunacy proceeding in 1932. His petition in the 
instant appeal alleged that he was of sound mind. It also al¬ 
leged that he was committed “without being given benefit of 
legal counsel and advice” (T. R. 3, Appellant’s App. 2). The 
Court below after denial of the writ and a request of the ap¬ 
pellant for an appeal, endorsed “Let appeal be made without 
payment of costs, to raise question of alleged denial of counsel 
at lunacy inquiry” (Tr. 8, Appellant’s App. last page). In his 
brief, however, the appellant relies upon the contention that 
the petition alleged facts compelling the issuance of a writ. 

(l) 
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The previous proceedings concerning this appellant appear 
to be relevant and were undoubtedly considered by the Court 
in denying the writ. They will, accordingly, be referred to 
briefly here. 1 

The appellant, in Lunaey Proceeding 14382 in the District 
Court of the United States for the District of Columbia, was 
adjudicated after a hearing before a jury to be of unsound mind, 
suffering from a paranoid state, with dangerous tendencies to 
himself and others. Eighteen witnesses were subpoenaed for 
that hearing. The verdict was rendered on June 17, 1932. 
Prior to that, on May 27, 1932, George Rose, a member of the 
Bar of the District Court, had entered his appearance for ap¬ 
pellant. In April 1937 the appellant submitted a petition al¬ 
leging, among other things, that he was of sound mind.. This 
petition was filed. In this proceeding one Mary Sabra Hunt 
appeared as attorney for the appellant. After hearing, the 
Court, on April 15, 1937, dismissed the petition and remanded 
the appellant to St. Elizabeths Hospital. On June 7, 1939, an¬ 
other petition was filed in which appellant alleged, among other 
things, that he was of sound mind. The return and answer 
of the Superintendent of St. Elizabeths Hospital disputed the 
allegation of soundness of mind and also gave a history of the 
appellant’s previous activities, one of which was that on one 
occasion when he was brought up for sentence in the courtroom 
of the District Court (then known as the Supreme Court of the 
District of Columbia) he drew a gun which he had concealed 
upon his person and fired it about the courtroom. After hear¬ 
ing, the petitioner was remanded to the hospital. 

In January 1944 the appellant filed another petition, alleging, 
among other things, that he was of sound mind. A writ of 
habeas corpus issued, the matter was referred to the Commis- 

1 After the original record in this case was filed, the District Court judge 
on motion of the appellee signed an order for the addition to the record on 
appeal of the lunacy proceeding, and three previous habeas corpus proceed¬ 
ings. By some oversight this addition was not made to the record. Rather 
than to delay the argument of the case now set for two weeks hence, appellee 
will refer briefly to the prior proceedings in this brief. This Court has in¬ 
timated at times that it can take judicial notice of proceedings in the District 
Court 
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sion on Mental Health and an attorney was appointed to repre¬ 
sent the appellant. After hearing, the appellant was again 
remanded to the hospital by order of Justice Goldsborough, 
dated April 18, 1944. The return and answer in that case 
recited, among other things, that Justice Laws had denied a 
writ on the petition of appellant in Habeas Corpus No. 2089. 
On June 21,1944, appellant submitted another petition. Jus¬ 
tice Morris refused filing. 

On August 8, 1944, the appellant submitted the petition in 
the instant case. With it was an affidavit of poverty. The 
Court below authorized filing and the petition was filed as 
Habeas Corpus 2747. The Court below refused to issue a writ 
of habeas corpus. The appellant sent to the District Court a 
“Notice of Appeals” and on the bottom of his letter the Court 
below endorsed the following notation: “Let appeal be made 
without payment of costs, to raise question of alleged deuial 
of counsel at lunacy inquiry.” 

sumcABY or abgttment 

I 

The record of the lunacy inquisition showed that the appel¬ 
lant was of unsound mind in 1932, suffering from a paranoid 
state, and dangerous to himself and others. Subsequent ad¬ 
judications showed that this state continued in April 1937, June 
1939, and April 1944. In spite of these adjudications, the peti¬ 
tion alleged, in effect, that the appellant had never been of un¬ 
sound mind. There was no allegation of cure or change in the 
condition which had been several times adjudicated. Under 
these circumstances, and in the light of the fact that the peti¬ 
tion was submitted only four months after the last adjudica¬ 
tion, the Court below had discretion to deny the writ. 

II 

The question as to the legality of the commitment in a lunacy 
proceeding to which the subject was not represented by an at¬ 
torney is not separately argued by the appellant in his brief, 
and hence, appellee does not discuss it here. The record shows 
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the appearance of an attorney at that proceeding and the al¬ 
legation of the petition, in effect, disputes the record in that 
particular. 

ABGUMENT 

I 

The petition did not state facts requiring the issuance of a 

writ 

The petition may be summarized as follows: It alleged that 
the appellant “is not now and was not at the time of apprehen¬ 
sion of unsound mind.” This allegation was reiterated in para¬ 
graph 8 of the petition, which added that the appellant was 
“fully competent to distinguish between right and wrong at 
all times.” Paragraph 9 alleged that the appellant was “com¬ 
mitted without being given benefit of legal counsel and advice 
and that he is unlawfully and unjustly restrained of his liberty.” 
The rest of the petition consisted mainly of arguments and con¬ 
clusions, including the argument that, being a resident of the 
State of Maryland, the appellant should be sent there. 

It is submitted that in the light of the previous proceedings 
which the Court had before it, the Court below did not abuse 
its discretion in refusing to issue the writ as prayed. The al¬ 
legation that the appellant was not of unsound mind “at the 
time of apprehension” was contrary to the adjudication in the 
lunacy proceeding, and to the subsequent adjudications also 
if the allegation be interpreted as one of continuing sanity. The 
Court had a right also to consider the previous adjudications 
and the apparently static and chronic nature of the infirmity 
of mind with which the appellant was afflicted. The Court 
below was faced here with the picture of a settled insanity, 
which over a period of twelve years had been adjudicated time 
and time again. Yet, the petitioner reiterated bare statements 
that he was of sound mind, refusing to recognize the force of 
the prior adjudications, and refusing, therefore, to allege that 
he had been cured of the affliction which the Court records ir¬ 
revocably say he has had. The petition, therefore, constitutes 
not an allegation of a changed or improved or cured condition, 
but rather an obstinate reiteration that all prior findings were 
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wrong. Thus, the presumption arising from those findings {In 
re: Rosier, 76 App. D. C. 214, 224-225, 133 F. (2d) 316) is 
ignored. It is submitted that this is not a petition which sets 
up facts requiring the issuance of another writ. 

The foregoing argument, of course, can be carried to an ex¬ 
treme which would render it invalid. Thus, if a petition should 
be filed two years hence, alleging that the appellant is of sound 
mind, it may well be that the mere passage of time will have 
rendered possible a condition whose possible existence the Court 
could not ignore or deny without hearing. On the other hand, 
if a court is simply to accept as true allegations which its own 
records belie and is to be compelled whenever a patient chooses 
to file a petition to give him repeated hearings, the writ of 
habeas corpus, instead of being a proceeding to correct error in 
the commitment of individuals, will become nothing but an in¬ 
strument to harass and hamper courts and render farcical their 
solemn adjudications. Between possible denial of liberty at 
the one extreme and the comical abuse at the other, there must 
be some middle ground where the conflicting considerations 
may find balanced treatment. That middle ground must be 
the discretion of the judge before whom a petition is placed, and 
that discretion, if it means anything, must mean more than 
the ability to read t^he English language and determine whether 
the allegations of the petition are to the effect that the peti¬ 
tioner is unlawfully restrained of his liberty. 

II 

The right to counsel 

The Court below, in permitting the appeal in this case, ap¬ 
parently attempted to limit the appeal to the one question 
whether the absence of counsel for the appellant at his lunacy 
hearing rendered his commitment illegal. The attorney for 
the appellant apparently has elected not to raise that question. 
He argues (page 6 of his brief) that the Court below could not 
limit die question on appeal. 

In view of the position of appellant that the question of 
denial of counsel is not separable from the question of the 
sufficiency of the petition generally, appellee does not feel 
called upon to argue the law upon this point. The record of 
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the lunacy proceeding below shows that an attorney did enter 
his appearance for the appellant on May 27,1932, some twenty- 
one days before the hearing which was on June 17,1932. There 
is no withdrawal of that appearance and the allegation in the 
instant petition that the appellant was not “given benefit of 
legal counsel and advice” contradicts rather than explains the 
record. 

CONCLUSION 

It is respectfully submitted that the Court below in refusing 
to issue the writ of habeas corpus did not abuse its discretion. 

Respectfully submitted. 

Edward M. Curran, 

United States Attorney, 
Charles B. Murray, 

Assistant United States Attorney, 

Attorneys for Appellee. * 
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